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2.8 Jurisdiction and Third States: Limits of the Regulation’s Scope

“Conelcom Engineering and Controllino Gmbh vs. Embit s.r.l.” Judgement



3.3. The Impact of the “Conelcom Engineering and Controllino Gmbh” 





nell’interpretazione uniforme tra le parti contraenti.

L’obiettivo di questa tesi è analizzare la natura degli Incoterms attraverso uno sguardo alla loro 

iluppi, per poi passare a un’analisi operativa più dettagliata. Il focus è quindi 

posto sull’analisi storica e operativa delle regole Incoterms, al fine di dimostrarne l’efficacia nel 

l’Università di Modena e Reggio Emilia. Inoltre, il mio particolare interesse per questo tema nasce 

dall’esperienza lavorativa maturata nel reparto After Sales pres

internazionale, con un’attenzione particolare alle implicazioni giuridiche, logistiche e 

giurisdizionali. A partire dall’evoluzione sto

Successivamente, l’analisi si sposta sul piano giuridico del commercio internazionale, esam

la competenza dei tribunali alla luce del Regolamento Bruxelles I bis dell’Unione Europea 

riconoscimento e l’esecuzione delle sentenze, soprattutto nelle controversie che coinvolgono Stati 

Infine, il terzo capitolo è incentrato su uno studio di caso riguardante l’Incoterm Ex

contesto giuridico italiano. Attraverso un’analisi approfondita della sentenza “Conelcom 

Engineering and Controllino GmbH vs. Embit s.r.l.”, la tesi mette in luce le sfide operative e 

giuridiche affrontate dalle imprese italiane nell’utilizzo dell’Incote Works. L’interpretazione 

nell’applicazione di tale Incoterm in Italia.



an Union’s Brussels I bis Regulation (Regulation EU 

depth analysis of the “Conelcom Engineering and Controllino GmbH 

vs. Embit s.r.l.” judgment, the thesis hi









That’s when, in 1919, a group of business leaders in Paris came together to cre

Chamber of Commerce (ICC). They called themselves “the merchants of peace” and wanted to 

hort for “International Commercial 

Terms”



changes, so must the terms that govern them. The ICC’s objectives of 

fter ICC’s creati

https://iccwbo.org/business-solutions/incoterms-rules/incoterms-rules-history/
https://iccwbo.org/business-solutions/incoterms-rules/incoterms-rules-history/


released on September 10, 2019, reflecting today’s fast



, security costs…). 

trade term chosen and the expression “as per Incoterms 2020”.

https://iccwbo.org/publication/incoterms-rules-2020/




“ ”





places the goods at the buyer’s disposal while the buyer has to arrange the 

collection of the goods at the seller’s premises. The buyer is responsible for the transport of 

– – –

buyer’s 

– –

– –

– – –



Extent of Seller’s and Buyer’s 

ICC website states that “



”. In other words

goods where the seller’s establishment/factory/warehouse/store is located. Accordingly, the buyer 

Pay any incidental cost to place the goods at the buyer’s disposal.



“ ”)

forwarder’s warehouse (or another party 

“The seller delivers the goods to the carrier, or another person designated by the buyer at the seller’s 

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/


”

appropriate notice of the carrier’s name and delivery time.



“ ”

“f ”

delivered and sent to the buyer evidencing ‘delivery’ with respect to the 

‘delivered’, are also to be borne by the buyer. If his carrier/freight forwarder fa



that “The

”

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/


”

“ ” “ ”

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/




em “on board the ship”

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/


seller’s provision of assistance.

https://ntslogistics.com/glossary/meaning-of-contract-of-carriage/


“ ”.

With reference to this C group term, the Italian ICC website states that: “

”.

the ship's broadside, the risks of transportation pass from the seller to the buyer as “delivery” 

https://www.tradefinanceglobal.com/incoterms/cfr-cost-and-freight-shipping-meaning/


Other documents such as the Certificate of Origin (COO), quality etc.… Failure to tender 

Under the CIF term, the seller’s responsibility for the goods ends when he delivers them at the port 

of shipment on board the ship; the goods travel at the buyer’s risk, althou



Bear all risks connected to the goods from the when they have passed the ship’s rail until the 



“ ” “ ”. 

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/
https://www.iccitalia.org/regole-incoterms-2020/


certificates, and licenses required for export (and to allow the buyer’s means of transport to collect 

the goods from the seller’s means of transport), in original copies, are not the seller's responsibility 

The ICC website states that: “T

“ ”,

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/


“ ”

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/


process of unloading are, by default, the buyer’s responsibility

agreement to the contrary in the sales contract. If, for instance, the seller’s transport contract 



Buyer’s Obligation to Collect: Und

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/


“ ”

, DPU: Understanding the Basics of Incoterms “Delivered at Place Unloaded”

https://www.cargoflip.com/post/delivered-at-place-unloaded-dpu?utm_source=chatgpt.com
http://www.incodocs.com/
http://www.scmana.com/


court has the authority to hear a case and enforce the outcome. In today’s global economy, where 

—

https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/


boundaries of the Regulation, but they’ve also sparked considerable legal debate—

These rules reflect the EU’s effort to strike a balance: on one hand, promoting efficient dispute 

Regulation sets up a framework that’s both predictable and adaptable. It aims to reduce 

l commercial disputes isn’t just a technical issue



Regulation (EU) 1215/2012, commonly called Brussels I bis, plays an important role in the EU’s 

–

and supporting the smooth operation of the EU’s Area of Freedom, Security and Justice

https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards


an Union (CJEU) has clarified the meaning of “the place where the harmful 

event occurred” in several landmark decisions, such as 

d’Alsace

–

functioning of the Regulation’s objectives.

Bier v Mines de Potasse d’Alsace



In addition to the general rule of jurisdiction based on the defendant’s domicile (Article 4), the 

defendant’s domicile, based on the objective connection between the dispute and a particular 

–

“in the courts for the place of performance of the obligation in question.”

–

delict “in 

harmful event occurred or may occur.” The CJEU has interpreted 



In the landmark case Bier v. Mines de Potasse d’Alsace (C

called “double forum rule,” allowing jurisdiction to lie either in the place of the act or in the place 

performance or damage is localized outside the defendant’s domicile.

However, ambiguities in determining the “place of performance” or the “place of damage” have led 

undermines the Regulation’s goal of legal clarity and increases litigation costs

that the CJEU’s interpretive efforts, while helpful, have not fully eliminated the risk of abusive 

the balance between litigants’ procedural rights and the principles of judicial efficiency and fairness 

–

have jurisdiction to hear them, regardless of the parties’ domicile. This principle is enshri

–



–

–

“If the parties, regardless of their domicile, have agreed 

with a particular legal relationship, that court or those courts shall have jurisdiction.”. 



–

—

proceedings are brought earlier before another Member State’s court. This represents a shift from 

the “first seized” rule in the original Brussels I Regulation and is a response to misuse of procedural 

especially given arbitration’s exclusion under Article 1(2)(d).

– –



–

“ ” 

–



–

“

”

However, Article 31’s effectiveness depends on the national court’s interpretatio

https://www.merriam-webster.com/legal/forum%20shopping


regarding the concepts of “related actions,” the validity of jurisdiction agreements, or the proper 

–

“

”.





whether they have jurisdiction over the main proceedings, it reinforces the Regulation’s practical 

measures permitted under Article 35 reflect the Regulation’s balance between unifo

2.8. Jurisdiction and Third States: Article 6 and the Limits of the Regulation’s Scope

Regulation’s direct jurisdictional rules generally do not apply, leaving Member States free to rely 

involved. The lack of a harmonized approach at the EU level in these scenarios means that a party’s 

vary depending on which Member State’s courts are seize

Kramer, X.E., ‘Cross Border Interim Measures: The Brussels I Recast and Beyond’ in P. Beaumont et al. (eds.), 



“If the defendant is not domiciled in a Member State, the jurisdiction of the courts of each Member 

State shall be determined by the laws of that Member State, subject to Articles 18, 21 and 24.”

jurisdiction of the courts of that Member State, regardless of the defendant’s domicile (Article 

2.8.1. Challenges Arising from the Regulation’s Limited Scope

reintroducing uncertainty and undermining the Regulation’s goals of predictability and legal 



become more frequent. In this context, the Regulation’s limited territorial scope appears 

exclusive and mandatory nature of the Regulation’s jurisdictional rules where 



“

”. 



–



“ ” “ ”.



cornerstone of the EU’s civil justice cooperation framework. By abolishing

ving global jurisdictional consistency. The Regulation’s effectiveness also depends heavily on 

tanding the Regulation’s mechanisms



Italy: An Analysis in Light of the “Conelcom Engineering 
and Controllino Gmbh vs. Embit s.r.l.” Judgement 

“ ” 

transaction. Under EXW, the seller’s obligation is considered fulfilled once the goods are made 

from the seller’s premises and is responsible for any customs fo



chain from the seller’s premises, which often involves coordinating 

y are made available at the seller’s location, meaning the buyer 



3. The Impact of the “Conelcom Engineering and Controllino Gmbh” Judgement on 

solely to set a limit to the seller’s liability, releasing them from responsibility for events occurring 



As mentioned, the EXW Incoterm clause establishes that it is the buyer’s responsibility to 

collect the goods from the seller’s premises.



(EXW) Incoterm in international sales agreements governed by Italian law. The Court’s reasoning 

EXW establishes that the seller’s obligations end when the goods are made available at the 

designated location, typically the seller’s premises. However, the Court acknowledged that 



— —

only if the parties’ conduct is consistent with them. Behavior that contradicts the formal 







as a straightforward clause. While the EXW term is formally intended to minimize the seller’s 

allocation of obligations under EXW and the actual conduct of the parties. The Court’s approach 



typically the seller’s location



prompt to rethink how businesses apply Incoterms in today’s interconnected marketplace





in Italy, specifically analyzing the “Conelcom Engineering and Controllino Gmbh vs. Embit s.r.l.” 





Bier v. Mines de Potasse d’Alsace



–

–



https://curia.europa.eu/
https://www.britannica.com/
https://www.hcch.net/
https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/
https://www.international-arbitration-attorney.com/it/icc-incoterms-in-international-trade/
https://iccwbo.org/


–

–

–

–

–

–

https://iccwbo.org/
https://iccwbo.org/business-solutions/incoterms-rules/incoterms-rules-history/
https://www.tradefinanceglobal.com/incoterms/choosing-the-right-incoterm/
https://www.merriam-webster.com/legal/forum%20shopping


–

–

– Case “Conelcom Engineering and Controllino GmbH vs. Embit 

s.r.l.”

https://www.inecta.com/blog/incoterms-2020-explained-complete-guide


and bear cost of transport from seller’s premises

oterms 2020, the seller is not even required to load the goods onto the buyer’s 

C.2. Extract from the ICC’s Incoterms 2020 Rule for EXW

“The seller delivers when it places the goods at the disposal of the buyer at the na

goods on any vehicle or clear them for export.”



Practical Assistance ≠ Legal Seller’s help with loading or logistics does not constitute a formal 

“Any dispute arising out of or in connection with this contract shall be submitted to the exclusive 

jurisdiction of the Courts of Modena, Italy.”



“The parties expressly agree that the seller shall have no obligation to load the goods onto any 

EXW clause.”


	Italian Abstract
	English Abstract
	Introduction

	Chapter 1: The Origin and Evolution of Incoterms: The Structuring of International Trade Rules
	1.1. The Genesis of Incoterms
	1.2. The advantages of Incoterms in Global Trade
	1.3. Focus on Incoterms and international trade most used words
	1.4. Selection of the appropriate Incoterm
	1.5. Understanding Incoterms: Meaning, Applications and Legal Implications

	Chapter 2: Competence of Courts in International Commercial Matters: The EU Approach under the Brussels I bis Regulation
	2.1. The importance of Jurisdiction in international Commercial Disputes
	2.2. Overview of Regulation (EU) 1215/2012 (Brussel I bis)
	2.3. The Rules on Special Jurisdiction in the Brussels I bis Regulation
	2.4. Exclusive Jurisdiction and Its Application – Article 24
	2.5. Jurisdiction Based on Choice of Court Agreements – Article 25
	2.6. Coordination with Related Proceedings – Articles 29–34
	2.7. Provisional and Protective Measures – Article 35
	2.8. Jurisdiction and Third States: Article 6 and the Limits of the Regulation’s Scope
	2.9. Recognition and Enforcement of Judgments under the Brussels I bis Regulation

	Chapter 3: The Complexities of Ex-Works Incoterm in Italy: An Analysis in Light of the “Conelcom Engineering and Controllino Gmbh vs. Embit s.r.l.” Judgement
	3.1. Ex-Works term in an Italian legal context
	3.2. The Major Logistical and Operational Complexities of Ex-Works
	3.3. The Impact of the “Conelcom Engineering and Controllino Gmbh” Judgement on the application of Ex-Works
	3.4 Legal interpretation of the Judgement: The New Directives
	The Conelcom Engineering and Controllino GmbH vs. Embit s.r.l. judgment, delivered by the Modena Courrt, is not only significant for its resolution of the dispute at hand but also for the broader legal implications it introduces regarding the use and ...
	3.4.1. Formal Structure of Incoterms and the Scope of EXW
	One of the key takeaways from the judgment is the reaffirmation of the formal nature of Incoterms: EXW establishes that the seller’s obligations end when the goods are made available at the designated location, typically the seller’s premises. However...
	3.4.2. Contractual Intent vs. Practical Conduct: Distinguishing Assistance from Assumption of Obligation
	Significantly, the Court distinguished between contractual intent and practical assistance, concluding that logistical support provided by the seller (such as coordinating with a carrier or handling loading operations) does not in itself constitute a ...
	3.4.3. The Limited Evidentiary Value of Documentation
	Additionally, the Court emphasized that formal documentation alone, such as pro forma invoices or shipment records, does not override the express terms of an Incoterm without a clear and mutual modification of those terms. This interpretation undersco...
	From a jurisdictional standpoint, the Court also highlighted a crucial point: EXW does not in itself determine jurisdiction. While it identifies the place of delivery for the purpose of risk transfer, it does not automatically establish jurisdictional...
	3.5. Empirical Challenges for Italian Companies
	3.6. Conclusion and Further implications

	Conclusions
	Bibliography
	Internet references
	Appendices

